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September 2, 2014

By Overniqht Mail

Shirin V. Gallagher, Assistant Regional Counsel
U.S. Environmental Protection Agency
Region 10, Mail Stop ORC-158
1200 Sixth Avenue, Suite 900
Seattle, Washington 98101

Re:

	

Re: Flint Hills Resources Alaska, LLC -- North Pole Refinery - Consent Agreement -
RCRA-10-2014-0163

Dear Shirin:

On behalf of Flint Hills Resources Alaska LLC, enclosed please find a copy of the Consent
Agreement executed by Flint Hills Senior Vice President for Environmental Health and Safety.
Please return a fully executed copy of the Consent Agreement to me once it has been signed by the
appropriate United States Environmental Protection Agency official.

Sincerely,

Adam M. Kushner

Partner
adam.kushner@hoganlovells.com
D +1 202 637 5724

Hogan Lovells US LLP is a limited liability partnership registered in the District of Columbia. "Hogan Lovells'' is an international legal practice that includes Hogan Lovells US
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Frankfurt Hamburg Hanoi Ho Chi Minh City Hong Kong Houston Johannesburg London Los Angeles Luxembourg Madrid Mexico City Miami Milan Monterrey
Moscow Munich New York Northern Virginia Paris Philadelphia Rio de Janeiro Rome San Francisco Sao Paulo Shanghai Silicon Valley Singapore Tokyo
Ulaanbaatar Warsaw Washington DC Associated offices: Budapest Jakarta Jeddah Riyadh Zagreb. For more information see www,hoganlovells_com
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CONSENT AGREEMENT
NORTH POLE REFINERY

North Pole, Alaska

Respondent

1. STATU"TORY AUTHORIT

1,1

	

This -Con ent Agreement is issued under the authority vested in the Administrator

o -the U'.S. Entirotnnteintal Protection Agency ("EPA") by Section 3008 of the Resource

Conservation and Recovery Ac'. ("RCRA"), 42 U.S.C. § 6928.

1.2.

	

pursuant to Section 3008 of R.CRA. 42 U.S.C, § 6928, and in accordance with the

" C°onsol.ithated Rules of Practice Governing the Administrative Assessment of Civil Penalties.

.4(1('.F.R. Pan 22, EPA issues. and Flint Hills Resources Alaska, LUX.' ("Respondent '- ) agrees in

issuance of. the Final Order lunched to this Consent Agreement "Final Order").
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II. PRELIMINARY STATE: F: 'T

2.1.

	

In accordance with 40 .C.F.R. §'; 22.13(b) and 22.18(b). issuance of this Consent

Agreement c.tnmenccs.this proceeding, which a ill conclude when the Final Order becomes

efi'eclivc.

12,

	

he Director ofth Office oi Compliancand Enforcement. EPA Region 10

("Complainant") has been dele ttted the authority pursuant to Section 3008 of RCRA, 42 U.S.C.

6928, to sign consent agreements between EPA and the party against whoiai an administrative

penalty for violas oers of RCRA is proposed to be assessed.

.2,3.

	

Part H I of this Consent Agreement contains EPA's coneise statement of the

factual.and legal basis for the.alleged violations of RCRA together with the specific provisions

of RCRA and the implementing regulations that Respondent is alleged to have viola d.

III. EVA'SALLELATION

3.1

	

40 C.F.R. § 260.10 defines a "'person" as an individual, trust, firm. joint stock

company. Federal Agency, corporation (includin g a government corporation]. partnerships

association. State, n unicipality°, commission, political subdivisiota of a Muue, or any interstate

body.

3.2

	

40 C.E.R. ti 261.2(a}(1) defines "solid waste" as any discarded material that is not

excluded under 40 C;.l,R. § 26I.4(a) or that is_not.excluded by a variance granted under

40 C°.F.R. H200.30 and `260.31 or tint is not excluded by a non-waste determihation under

4{ C.F.R. §260.30 and 2603=1_
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3.3

	

4() ('FR § 261.3 defines "hazardous .waste" as a "suhid waste" that has not . been

excluded from regulation as a hazardous waste under 40 C.F.R. § 261.4(b) and which meets any

of the criteria identified in 40 (.".l R. § 261.30)(2).

	

3.4

	

40 (.':FR y 260.10 defines a "generator " as any person.. by site, whose act or

process produces hazardous waste identified or listed in 40 :GER. Part 2.61 . or whose act first

causes ti hazardous waste to become subject to regulation.

	

3.5

	

Respondent is ^ttt Alaska limited liability company doing, business in thedate of

Alaska.

	

3.6

	

Respondent is a "person " as that terra is defined by 40 C.F.R. § 260.10.

	

3,7

	

At all tidies relevant to the allegations set forth herein. Respondent has been the

"owner" and "operator" of the facility located at 1100 11. & I I Lane. North Pole, Alaska (the

"h acility"), as those terms are defined at 40

	

§ 260.10,

	

3.8

	

At all times relevant to I. PA's allegations " the Facility was a petroleum refinery

that relined crude oil to produce petrolem derivatives including gasoline. Groundwater

remedittion actit hies, among other processes at the Facility. resuh. in the generation of solid and

hazardous wastes.

	

3.9

	

11 . 1 ttcif ity is tc "generator" as defined by 40 '.f .R. ' 260.10.

	

3.10

	

At all times relevant to the allegations set forth hcrum, the I-'ai

	

as not a

permitted treatment, storage. d sposaI ti cilit:t . nor an interim status facility under Section 3005 of

Rt.:RA. 42 U.S.C. § 6925,
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VIOLATIONS ALLEGED BY EPA

C'flk`N'I' l: Failure to Make a liacartlous Waste Determination

	

3.11

	

40 C.F.R. § 262. f 1 requires a person whti generates solid waste to determine if

that waste is a hazardous waste using the methods provided in 41) C.F.R. § 262.1 1(a)-(d).

3.12 On June 1 9, 2013. Respondent conducted groundwater remediation activities at

the Facility that caused the generation of spent groundwater pre-filters containing iron sulfide

(hereafter "spent groundwater pre-filters").

3,13 At the time of the generation of the spent groundwater pre-filters, Respondent had

not made a hazardous waste determination for the waste in accordance with the methods

specified at 40 C.F.R. § 262.1 [(a)-(d).

	

3.14

	

40 C.1' R. § 261.2i (a)(2) provides that a solid waste exhibits the characteristic of

ignitability if a representative sample ofa non-liquid waste is capable under standard

temperature and pressure. of causing fire through friction, absorption of moisture or spontaneous

chemical changes and, when ignited, burns so vigorously and persistently that it creates a hazard.

	

3.15

	

40 C.F.R. § 261.23(a)(. I) provides that a solid waste exhibits the characteristic of

reactivity," if a representative sample of the waste is normally unstable and readily undergoes

violent change without detonating.

3.16 The spent groundwater pre-filters generated on June 19. 201.3. subsequently self -

ignited and caused two fires that burned vigorously and persistently, thereby exhibiting the

characteristics of ignitability and reactivity.

	

3.17

	

Respondent's failure to determine that the spent groundwater pre-litters generated

at the Facility were hazardous waste is a violation 0' 40 C.F.R. 262.11.
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COUNT 2: Storage of Hazardous Waste without a Permit or Inierirtt Status

3.18 Section 3005 ofRCRA, 42 U.S.C. 5 6925 ; and 40 C.` .FR. § 2 70.1(e) require that

any person who treats, stores. or disposes of hazardous waste have a permit or interim status,

3.19 40 C.F.R. 262,34(a) provides that a generator may accumulate hazardous waste

oar-site ro. 90 days or less without a permit or interim status, provided that the generator

complies with the requirements identified at 40 C.F.R. § 262.34{a)(1)-(4) or 40 C .F.R.

262.34(6).

3.20 40 C_1= .R. § 262.34(a)(1 ), which incorporates 1 v reference the requirements of 40

C.1= .R. § 265.173(a i, allows a generator to stare its hazardous waste in a container provided that

the container must a1asa) s he closed during storage, except when it is necessary to add or remove

rite.

	

3.21

	

From Rine 19, 2013, until at. least June 22, 2013. Respondent stored spent

groundwater pre-:t leers. a hazardous waste, inside a roll-off container that did not have a lid.

	

3.22

	

Respondent tailed to store a hazardous waste in : container that was always

closed except when necessary to add or remove waste as required by 40.C.F.R. § 262.34(a)(1 . )

and 40 C.F.R. § 265.173(a).

	

3.23

	

40 C.F.R. § 262.34(02) requires that a generator clearly and visibly mark the

date; upon which each period cal accumulation begins i ar inspection on each container holding a

hair, n was

	

3,24

	

From June 19, 2013, until at least June 22, 2013, Respondent stored s esat

groundwater pre-liite:rs a hazardous 1 asie, inside a roll-oftcontainer which was nett marked

with a hazardous waste accumulation start date.

In tine A'tntter of: F1,1N1 tl€1^1,
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3.25

	

Respondent did not clearly and visibly mark the date of' each period of hazardous

waste accumulation on its hazardous waste container as required by 40 C.F.R. 262.34(aa)(2)_

	

3.26

	

40 C.F.R. 262.34(x)(3) provides that. while being. accumulated on-site. each

container storing a hazardous waste be labeled or marked clearly with the word y " lazardous

W aste.

	3.27

	

From June 19. 2013, until at least June 22. 2013. Respondent stored spent

groundwater pre-filters. a hazardous waste, inside a roll-csl.)'container which was not marked

with the words "Hazardous Waste. "

	

3.28

	

Respondent stored a hazardous waste at the facility without labeling the waste's

container with the words -Hazardous Waste" as required by 40 C.F.R. § 262.340)(3 ).

129 40 ('.F . 262.34(04), which incorporates by reference the requirements . oaf

}[l C.F.R. § i 65.31. requires a generator of hazardous waste to maintain and operate its facility in

such a manner as to minimize the possibility ofa fire. explosion. or any unplanned sudden or

non-sudden release of hazardous waste or hazardous waste constituents to

	

sail, or surface

water which could threaten human health or the environment.

	

3.30

	

On June 2-0.2013. and June 22.21) -13, Respondent maintained and operated its

facility in such a manner` that spent groundwater pre-filters. a hazardous waste, were exposed to

oxy gen and caused pre-filters in the roll-off container to ignite.

	3.31

	

Respondent failed to -maintain -and operate the Facility in such a manner as to

minimize the possibility-of a fire. as required by 4.0 C'.l : ,R, § 202.34(1)(4) and 40 ('.l .R-.

265.3 I .
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3.32

	

Respondent fabled to comply with the conditions for the accumulation of

hararduus waste at the Facility without a permit or interim status specified at 40

§ 262 34(a)(1)-(4) arid 40 C.F.R. § 262,34(N„, Therefore, Respondent operated the 1 acility as a

treatment. storage, or disposal facility without a permit or interim sttai€as. in violation ctf Section

3005 of R.CRA, 42 U.S.C. § 6925, and 40 C.F.R. 5 270.1(c)

3.33 tinder Section 3008 of RCRA. 42 U,S,C. § ,928. and 40 C.F.R. Part 19, I::PA

may assess a civil penalty of not more than $37,500 per day for each violation. issue an order

requiring compliance, or both.

W.	 'EE2N•ts OF SETT .,.F;MENT

4.!.

	

!Respondent admits the ,jurisdictional allegations of this Connsent agreement.

4.2.

	

Respondent neither admits nor denies the specific factual or legal allegations

contained in this Consent Agreement.

-4.3.

	

As required ° Section 3008(a)(3) of RCR, . 42 U.S.C. § 6928(a)(3), EPA has

taken into account the seriousness of the violation and any good. faith eftorts to comply with

applieablc requirements. Altercon.sidering these factors. EPA has determined that an

appropriate penalty to settle this action is $80,000.

4.4.

	

Respondent agrees to pay the total civil penalty set forth in Paragraph 4.3 and will

do so within .30 days oftheA effective date of the Final Order..

4.5,

	

Payment under this Consent Agreet7ret^tt and the Final Order may be paid by check

(mail or overt ie,l)t

	

ser°t). vsiie transfer. ACtl, or online payment. Payment instructions are

available at: 1311ttil/w c,p^r^ ^t^t 1ltSlt3 'tn ;

	

ayna tat. I aaymenl5 trade by a cashier's checktact
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or certified check must be payable to the order of`I"Freasurer. United States of America" and

delivered to the fallowing address:

U.S. Environmental Protection Agency
Fines and Penalties
Cincinnati Finance Center
P.O. }ox 979077
St. Louis, Missouri 63197-9000

Respondent must note on the check the title and docket number ofthis action.

4.6.

	

Concurrently with payment. Respondent must serve photocopies. of the cheek, or

proof of other payment method. described i.n Paragraph 4.5 on the Regional .1leaving Clerk and

Region 10 at the following addresses:

Regional Hearing Clerk
U.S. Environmental Protection Agency
Region I0, Mail Stop ORC-l tig
1200 Sixth Avenue, Suite 900
Seattle. Washington 8 f 01
Smith.cand actnit'ei.3ta,aov ,

Xiangyu Chu, Compliance Officer
U.S..Environmental Protection Agency
Region 10. Mail Stop OCl;-127
1200 Sixth Avenue. Suite 900
Seattle. Washington 98101
chu.xianextn epa.gov

	

4.7,

	

If Respondent fails to pay any portion (lithe penalty assessed by this Consent

Agreement and the Final Order in fall by its due date, the entire unpaid balance ot penalty and

accrued interest shall become immediately due and owing. li'such a failure to pay occurs,

Respondent may be subject to a civil action to collect any unpaid penalties, together with

interest. handling charges_ and nonpayment penalties. as set forth below. In any collection

action. the . vvalidity. amount. and appropriateness of the penalty shall not be subject to review.

	

4.8.

	

If Respondent fails to pay any portion ol'the: penalty assessed by this Consent

Agreement and the Final Order in kill by its due date. Respondent shall also be responsible for

payment of the llnvving amounts: -

In the Matterttf: F1.IN1 HILLS RESOt1t( ES

	

1 .S. Environmental Protection Agency
a1..1St 1, LE(

	

120h1 Sixth - enu'. Suite 900. OKC-158
Docket umber: RCRA-10-2(114-0163

	

Seattle, IA;ashington 4.18101
Consent 1greemenl

	

420(i) 553-1031
Page 8 of 10



4.8.1 , Interest. Pursuant to 3 I U.S.C. _3717(a)(l ), any unpaid portion of the

assessed penalty shall bear interest at the rate established by the Secretary of the Treasury

pursuant to 26 U.S.C. § 6621 from the effective date of the Final Order attached hereto.

pray ided. however, that no interest shall be payable on any portion of the assessed

penalty that is paid within 30 days of the effective date of the Final Order attached hereto.

4.8.2. Handling Charge. Pursuant to 31. U.S.C". § .3717(e)( 1), a monthly handling

charge of $15 shall be paid if any portion of the assessed penalty is more than. 3() clays

past due.

4.8.3, Nonpayment Penalty. Pursuant to 3 I U.S.C. § 3717(e)(2), a nonpayment

penalty of S% per annum shall be paid on any portion of the assessed penalty that is more

than 90 days past due. which nonpayment shall be calculated as of the date the underlying

penalty first becomes past due.

. 4.9,

	

The penalty described in Paragraph 4.3. including any additional costs incurred

under Paragraphs 4.8 represents an administrative civil penalty assessed by EPA and shall not he

deductible for purpose:- t f federal taxes.

4.10. The undersigned representative of Respondent certifies that he or she is

authorized to enter into the terms and conditions of this Consent Agreement and to bind

Respondent. to this document.

4.11 . The ttt^dersigned representative of Respondent also certifies that. as of the dale of

Respondent's signature of this Consent Agreement, Respondent has corrected the violations

alleged in Part Ill and is managing spent groundwater pre-filters generated at the Facility as a

hazardous xvaste,
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4.12, Except as described in Paragraphs 4.8, each party :shall bear its own costs and

attornty's Fees in bringing or defending this-action.

4.13, For purposes of this proceeding, Respondent expressly waives any right to contest

the allegations contained in this Consent Agreement and to appeal the Final Order.,

4.14. The pm visions of this Consent Agreement and the Final Orde .shall bind

Respondent and its agents servants,. employees, successors, and assigns.

4,15, The above provisions are S FIPf. ATED AND AGREED Upon by 'Respondent

and EPA Region 10.

DATED:

	

FOR RESPONDENT:

SF _IERYL CORRIGAN
Senior Vice President Environmental Health and Safety
Flint Hills Resources Alaska I..,I.C

DATED:

	

l l

	

MPLAiNANT:

ti the 1:tec of: PIANf [HILLS RESOURCES
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BEFORE THE
UNITED STATES ENVIRONMENTAL PRO° :iCTION AGENCY

In the Matter of:

	

DOCKET NO. RCRA - 10-2014-0 I 63

FLINT HILLS RESOURCES

	

)
ALASKA. EEC

	

)

	

FINAL 01 DER
NORTH POLE REFINERY

)
Noah Pole. Alaska

	

)

Respondent.

1.1.

	

The Administrator has delegated the authority to issue this Final Order to the

Regional Administrator of EPA Region 10. who has redelegated this authority to the Regional

Judicial Officer. in EPA Region 10,

1.2.

	

The terms of the lbregoing Consent Agreement are ratified and incorporated by

reference into this Final Order. Respondent is ordered to comply with the terms of settlement.

1„3 . .

	

The Consent Agreement and this Final Order constitute a settlement by EPA ot'all

claims few civil penalties under RCR.A lbr the violations alleged in Part Ili of the Consent

Agreement. In accordanCe with 40 C,F,R. § 22.3 I fa), nothing in this Final Order shall affect the.

right of EPA or the United States to pursue appropriate injunctive or other equitable relief or

criminal sanctions fOr any violations of law, This Final Order does not. waive, extinguish, or
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otherwise affect Respondent's obligations to comply with all applicable provisions ofRCR,A and

regulations promulgated or permits issued thereunder.

1.4.

	

l his final Order shall become effective upon filing with the Regional I tearing

Clerk.

SO ORDERED this

M. SOCORRO RODRIG1..TZ
Regional Judicial Officer
EPA Region 10

2014.
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Certilicat	 of Service

The undersigned certifies that the original of the attached CONSENT AGREEMENTAND

FINAL ORDER, In the Mutter nf: Flint Hills Resources Alaska, LLC, Docket No.: RCRA-1,0-
21114-0.161 was filed ww ith the Regional hearing Clerk and served on the addressees in the following
manner on the date specified below:

The undersigned certifies that. a true and correct. copy of the document was delivered tea:

Shinn Gallagher. Assistant Regional Counsel
U.S. Environmental Protection Agency
Region 10, Mail Stop t.)RC-1511.
1200 Sixth Avenue, Suite 900
Seattle. Washington 98101

Further. the undersigned certifies that a true and correct copy of the rrf brernentioned document
'.placed in the United States mail certified/return receipt to:

Jane ii Schilrnocller
Associate (General. Counsel ., l rwirrrtlmental
Flint Mills Resources Alaska EEC
4 I I I Fast 37` Street North .
Wichita. KS 67220

DATE, D this

	

° of

	

2014-

	

CANDACE l 1. S f1 k"hl
Re gional Hearing Clerk
EPA Region I0
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